ORDINANCE NO. ____3629____

AN ORDINANCE OF THE MAYOR AND CITY COUNCIL OF CUMBERLAND, MARYLAND, ENTITLED, “AN ORDINANCE TO REPEAL AND REENACT WITH AMENDMENTS SECTIONS 13-47, 13-38 AND 13-49 OF THE CODE OF THE CITY OF CUMBERLAND, WHICH SECTION RELATE TO THE STATIONARY IMPOUNDMENT AND TOWING OF VEHICLES AND ASSOCIATED MATTERS.”


SECTION 1:  BE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF CUMBERLAND, that Sections 13-47, 13-48 and 13-49 of the Code of the City of Cumberland be and they hereby are repealed:

 SEQ CHAPTER \h \r 1SECTION 2:  AND BE IT FURTHER ORDAINED BY THE MAYOR AND CITY COUNCIL OF CUMBERLAND, that Sections 13-47, 13-48 and 13-49 of the Code of the City of Cumberland are hereby reenacted with amendments, to read as follows:
Sec. 13-47.  Stationary impoundment and towing of vehicles for unpaid citations.

(a)   When any vehicle is found parked or moving at any time on any street in the City of Cumberland against which there are three (3) or more unsatisfied or unpaid citations for parking violations under this division, and when at least thirty (30) days have elapsed since the issuance of the third unsatisfied citation, the police department or any person, official or enforcement officer assigned to enforce this division is hereby authorized and empowered to install or cause to be installed vehicle immobilization equipment (hereinafter called "boot" or "booting") on the vehicle or to remove or cause to be removed said vehicle, either by towing, conveying or in any other manner, and impound the same in a place designated by the Chief of Police. Any vehicle so impounded shall be released to the owner upon the payment of all fines imposed pursuant to the provisions of this division, a charge of twenty dollars ($20.00) for the attachment and release of the boot if the vehicle is booted, and the costs of towing and storage if the vehicle is towed.

(b)   Any person tampering with, defacing or attempting to remove a boot shall be deemed to have committed a misdemeanor, punishable by a fine not to exceed one thousand dollars ($1,000.00) and imprisonment for a period not to exceed six (6) months.


Sec. 13-48.  Towing of vehicles.

(a)   In addition to the circumstances wherein towing is authorized under the provisions of Section 13-47 of the Code, the police department or any person, official or enforcement officer assigned to enforce this division is hereby authorized and empowered to remove and tow away or have removed and towed away by a commercial towing service any car or other vehicle which is:

(i) illegally parked in any place where such parked vehicle creates or constitutes a traffic hazard, blocks the use of any fire hydrant or obstructs or may obstruct the movement of any emergency vehicle;
(ii) illegally parked under the provisions of this division, where such violation has continued in the case of a time zone for more than twice the time allowed within that zone or, in the case of a parking meter violation, where that violation has continued for another period equal to the maximum time possible on that meter;

(iii)  parked in a no-parking zone; provided the no-parking zone is marked with signage indicating that parking within such a zone shall result in towing; or

(iv) booted and the owner has not taken the measures required under Section 13-47(a) to have the boot removed within forty-eight (48) hours of the time of the booting.
(b)   Vehicles towed and impounded under the provisions of this section or section 13-47 shall be restored to the owner of such vehicle upon the payment of all fines imposed pursuant to this division, the administrative fee for booting, if applicable, and all towing and storage charges which may be applicable.

(c)   Nothing in this section or section 13-47 shall preclude or affect the ability of the police department or any person, official or enforcement officer assigned to enforce this division to issue parking citations for any of the violations mentioned in this section.

(d)   Nothing in this section or section 13-47 shall preclude or affect the ability of the police department or any person, official or enforcement officer assigned to enforce this division to subject a vehicle to booting or towing and impoundment for any of the violations mentioned in this section.

(e)   Nothing in this section or section 13-47 shall in any way affect the ability of the police department or any person, official or enforcement officer assigned to enforce this division to remove, tow or boot vehicles under any other provisions of this Code or the laws of the state.


Sec. 13-49.  Notice of booting/towing; right to hearing when vehicle booted or towed.

(a)  Notice of booting.  A notice shall be placed on any vehicle that is booted under this division that:

1.   SEQ CHAPTER \h \r 1The vehicle has been booted by the City of Cumberland Police Department for a violation of this division.

2.   SEQ CHAPTER \h \r 1The owner of the vehicle has the right to contest the validity of the booting of the vehicle at a hearing by submitting a written request for a hearing to the City of Cumberland Police Department no later than seven (7) days from the date of the notice of booting.

3.   SEQ CHAPTER \h \r 1Any vehicle not claimed within two (2) days of the booting may be towed and impounded as set forth herein.
4.  A copy of this division of the Code shall be attached to the notice.
(b) Notice of towing. Whenever a vehicle has been towed pursuant to the provisions of this division, notice of the removal and storage of said vehicle shall be mailed within three (3) business days after the date of the towing by registered or certified mail to the last registered owner of the vehicle. The notice shall contain at least the following information: 

1.   SEQ CHAPTER \h \r 1A complete description of the vehicle, including the year, make, model and vehicle identification number.

2.   SEQ CHAPTER \h \r 1A statement that the vehicle has been impounded pursuant to the provisions of this division and the exact location of the facility where the vehicle is held.

3.   SEQ CHAPTER \h \r 1The date that the owner has the right to reclaim the vehicle. This date shall be thirty (30) days within the date of the mailing of the notice.  The right to reclaim the vehicle shall be contingent upon payment of all fines imposed pursuant to this division, the administrative fee for booting, if applicable, and all towing and storage charges which may be applicable.

4.   SEQ CHAPTER \h \r 1The failure of the owner to exercise his right to reclaim the vehicle in the time provided for herein shall be considered a waiver of all rights, title and interest in the vehicle as well as the owner’s consent to the sale of the vehicle at public auction.
5.  The owner has the right to contest the validity of the impoundment of the vehicle by submitting a written request for a hearing to the City of Cumberland Police Department no later than seven (7) days from the date of the notice of towing.

5.  A copy of this division of the Code shall be attached to the notice.
(c)  Hearing Rights.

1.   SEQ CHAPTER \h \r 1Time. The owner shall have a right to contest the booting and/or impoundment of the vehicle by submitting a written request for a hearing to the City of Cumberland Police Department no later than seven (7) days from the date of the notice of the booting or towing provided for in this section.  Except in extraordinary circumstances or upon the request of the owner, in which circumstances the hearing shall be held as soon as is practicable, the hearing shall be held within three (3) business days of the City of Cumberland Police Department’s receipt of the hearing request.  
2.   SEQ CHAPTER \h \r 1Hearing officer. The hearing shall be held before the Chief of Police or his designee.

3.  Procedure.
a.   SEQ CHAPTER \h \r 1The hearing shall be held in an informal manner.

b.   SEQ CHAPTER \h \r 1The findings of the hearing officer shall be made in writing. A copy of the same shall be furnished to the owner no later than seven (7) days from the date of the hearing, but the decision shall be rendered orally at the hearing.

c.   SEQ CHAPTER \h \r 1If hearing officer determines that the vehicle should not have been booted and/or impounded, the owner shall not be required to pay the administrative fee for booting, if applicable, or the towing and charges in order to secure the release of said vehicle, and, if the charges were paid prior to the hearing, said charges shall be refunded to the owner.

d.   SEQ CHAPTER \h \r 1The decision of the hearing officer shall not have any effect on or be considered to be a determination with respect to the outstanding unsatisfied summonses, citations or any other legal processes against the vehicle impounded or its owner.
e.  Any person aggrieved by the decision of the hearing officer shall have the right to appeal the decision, requesting a hearing before the District Court of Maryland for Allegany County no later than seven (7) days from the date of the hearing before the hearing officer.  If the District Court or another court on appeal from the District Court’s decision determines that the vehicle should not have been booted and/or impounded, the owner shall not be required to pay the administrative fee for booting, if applicable, or the towing and charges in order to secure the release of said vehicle, and, if the charges were paid prior to the hearing, said charges shall be refunded to the owner.l 
(d)   SEQ CHAPTER \h \r 1Release of booted and/or impounded vehicles prior to hearing or trial. Prior to the hearing before the hearing officer or the District Court, a vehicle booted and/or impounded pursuant to this division will be released to its lawful owner (or person entitled to possession) upon a showing of adequate evidence of the right to its possession and upon payment of all fines imposed pursuant to this division, the administrative fee for booting, if applicable, and all towing and storage charges which may be applicable. Payment shall be made in cash or by certified check or money order at the Traffic Office of the City of Cumberland Police Department.

(e)   SEQ CHAPTER \h \r 1Refund of charges upon not-guilty verdict.   SEQ CHAPTER \h \r 1If, following a trial in the District Court or other tribunal, a not-guilty verdict is entered such that the number of violations charged against the vehicle previously booted and/or impounded is reduced to two (2) or fewer, and provided that no refund has previously been made, the administrative fee for booting, if applicable, and all applicable towing and storage fees shall be refunded to the person who advanced such fees upon presentation of the official receipt issued at the time said vehicle was released.

(f)   SEQ CHAPTER \h \r 1Whenever any vehicle impounded pursuant to the provisions of this division shall remain unclaimed by the owner or other person legally entitled to possession thereof for a period of thirty (30) days from the date that a notice to the owner was mailed as set forth herein, the City of Cumberland Police Department may sell such vehicle at a public auction in accordance with the provisions of Title 25 of the Transportation Article of the Annotated Code of Maryland.   SEQ CHAPTER \h \r 1The proceeds of the sale shall be applied in the following order:

1.   SEQ CHAPTER \h \r 1Satisfaction of any liens of record.

2.   SEQ CHAPTER \h \r 1Payment of expenses of giving notice and advertising and holding the same, including reasonable attorney's fees.

3.   SEQ CHAPTER \h \r 1All storage, towing and preservation charges.

4.   SEQ CHAPTER \h \r 1All fines and administrative charges outstanding against the owner of the vehicle impounded under this section.

5.   SEQ CHAPTER \h \r 1The balance to the registered owner of the vehicle and lienholder of record, if applicable.


SECTION 3:  AND BE IT FURTHER ORDAINED BY THE MAYOR AND CITY COUNCIL OF CUMBERLAND, that this Ordinance shall take effect from the date of its passage.


Passed this 6th day of January, 2009.

Lee N. Fiedler, Mayor

ATTEST:

Marjorie A. Eirich, City Clerk

1st Reading: December 9, 2008
2nd Reading: January 6, 2009
3rd Reading: January 6, 2009
Effective Date: January 6, 2009
